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F.No. GAPPL/COM/STP/3237/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filer by M/s. Shashikant Ramanlal Vaghela, Rachna

Corporation, B-102, Nilkant-2, Near Saurabh Society, Navrangpura, Ahmedabad - 380009

(hereinafter referred to as "the appellant") against Order-in-Original No.

CGST/WT07/RAJ/l 14/2022-23 dated 11.05.2022 (hereinafter referred to as "the impugned

order") passed by the Deputy Commissioner, COST Division-VII, Ahmedabad North

(hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

AAUPV9766G. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an

income of Rs. 24,66,304/- during the FY 2014-15, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" or "Total amount paid / credited under

Section 194C, 194I, 194H, 194J (Value from Form 26AS)" filed with the Income Tax

department. Accordingly, it appeared that the appellant had earned the said substantial income

by way of providing taxable services but had neither obtained Service Tax registration nor

paid the applicable service tax thereon. The appellant were called upon to submit relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-I/Div­

VII/A'bad-N011h/83/Shashikant/20-21 dated 27.09.2020 demanding Service Tax amounting

to Rs. 3,04,835/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(l)(c),

Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of

un-quantified amount of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-
17).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 3,04,835/- was confirmed

under proviso to Sub-Section ( 1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Fli11her (i)

Penalty of Rs. 3,04,835/- was also imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10, wag$ffijpo. the appellant under Section 771)(a)
and Section 77( 1 )c) of the Finan Penalty of Rs. 10,000/- was imposed

)
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on the appellant under Sectio77(2) of the Finance Act, 1994 for not submitting documents
to department when called for.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on 24.05,2023 along vvith an application for

·condonation of delay.

4. On going through the appeal memorandum, I find that the impugned order was issued
on 11.05.2022 and the same was received by the appellant on 14.05.2022. The present appeal,

in· terms of Section 85 of the Finance Act, 1994, was filed on 24.05.2023, i.e. 315 days late

from the last elate of filing the appeal. The appellant in their application of condonation of
delay inter alia stated that the appeal not filed in due time limit as the appellant underwent a .
bypass surgery on 09.04.2022 and discharged from the hospital on 13.04.2022. lie was
prescribed a complete beclrest for about 2 to 3 months by the doctor, therefore, he shifted Lo

his village and returned back to Ahmedabad on 30.01.2023. The appellant was not aware or
- ...

the order received and he neither received any information about the order from family

members. On receiving the notice dated 28.03.2023 regarding recovery of service tax. he

came know about the order dated 11.05.2022. Thereafter he consulted the consultant for filing
of service tax appeal and the same was i11ecl on 24.05.2023.

5. Personal hearing in the case was held on 07.07.2023. Shi Dhiraj Patel, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated
submissions made in application of condonation of delay. He requested to condone the delay
of3 l 5 clays on account ofmedical reasons for which evidence is enclosed.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Further, under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the
delay or to allow the filing of an appeal within a further period of one month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal
with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION 85. Appeals to the Commissioner ofCentral Excise (Appeals).­

(1) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Coimissio ·l Excise or Commissioner of
Central Excise may appeal to the Comm' •xcise (Appeals).
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(2) Eve1J1 appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such ac(judicating authority, relating to service tax,· interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent ofthe President:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaidperiod ofthree months, allow it lo be presented within afurtherperiod ofthree
months. ·

(34) An appeal shall be presented within two months from the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill,
20I2 receives the assent of the President, relating to service tax, interest or penalty
under this Chapter :

Providedthat the Commissioner cf Central Er:cise (Appeals) may, if he is satisfied that
the appellant was prevented by si(!flcienf ccn,se .fi·om presenting the appeal within the
aforesaidperiod of two months, allow it to be presented within afurther period ofone
month."

5.2 I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 14.05.2022 and the appellant were required to file the

appeal on or before 14.07.2022. However, the appeal was filed on 24.05.2023, i.e. 315 days

late from the last date of filing the appeal, which is beyond the period of one month which the

Commissioner(Appeals) may condone. Therefore, I reject the said appeal considering Section

85 (3A) of the Finance Act, 1994, as I have 110 jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion 011

the merits of the case, I reject the appeal filed by the appellant on the grounds of
limitation.

The appeal filed by the appellant stands disposed of in. above terms.

21
(Shiv Prata Smgh)

Commissioner (Appeals)

Attesteo.c....
Superintendent(Appeals),
CGST, Ahmedabad
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