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issued by Deputy/Assrstant Commlssmner CGST, Division-VIl, Anmedabad-North

1. Appellant

M/s Shqshlkant Ramanlal Vaghela,
Rachna Corporatlon B-102,
Nilkant-2; Near Saurabh Society,
Na,vra,ngpura'. Ahmeda}b_ad -380009
2. Respondent
.The: Deputyl Assistant Commrssroner CGST Division-Vll, Ahmedabad
North Ground Floor leabhal Nansion Building, Aashram Road,
Ahmedabad 380052
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Any,pers‘o eggrleved by this. Order—ln—Appeal may file an appeal or revision application,
as the one may b ‘galnst such order to the approprlate authority in the following way :

Revision apphcatlon to Government of India :
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" the “Under Secretary, to the Govt. of India, Revision
nce ‘Department of Revenue, 4" Floor, Jeevan Deep Building,
et iN ‘110 001 ‘under Section 35EE of the CEA 1944 in respect of the
following case, go erned by flrst provrso to sub section (1) of Section-35.ibid :
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(if) 1 :of goods where the loss occur in transit from a factory to a
warehouse or Qne ewe%\remouse to another during the course of
‘ \(y her in a factory or in a warehouse.
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[n case: of rebate of duty of .excise on goods exported to any country or territory
outside lndra of on excrsable material used in the manufacture of the goods
which are exported to any country or territory outside India.
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in case of’goods exported outsrde india export to Nepal or Bhutan, without
payment of duty. '
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Credit ot any duty allowe'd to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is’ passed by the Gommissioner (Appeals) on or after, the date appointed
under Sec 409 of the: Frnance (No 2) Act, 1998.
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The above appllcatron shall be made in duplicate in Form No. EA-8 as specified
under-Rule, 9 of.Central Excise (Appeals) Rules, 2001 within 3 months from the
date on: whrch the order sought to be appealed against is communicated and
shall be accompanled by two copies each of the OlO and Order-In-Appeal. It

. should also be accompanred by a copy of TR-6 Challan evidencing payment of

prescrrbed feg as’ prescnbed under Section 35-EE of CEA, 1944, under Major
Head of’Account ik
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The reV|S|on appllcatron shall be accompanied by a fee of Rs.200/- where the
volVed |s;Rupees":_On'e_Lac or less and Rs.1,000/- where the amount
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(a)

~Appeal to Cuetom Excrse ‘& Sewrce Tax /\ppellate Tribunal.
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To' the west reglonal bench of Customs Excise & Service Tax Appeliate Tribunal
(CESTAT) at ’2“" tloor Bahumall Bhawan Asarwa Girdhar Nagar Ahmedabad : 380004.




The, appeal o the Appellate Trlbunal shall be filed in quadruplicate in form EA-3
as prescrlbed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied. agalnst (one Wthh at least should be accompanied by a fee of

'vour ‘of Asstt. Registar of a branch of any nominate
jlace where the bench of any nominate public sector
bench of the Tribunal is situated.
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In case of the order ‘covers a number of order-in-Original, fee for each O.1.0.
should, be. paid in* the ‘aforésaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case-may be, is fllled to av0|d scriptoria work if excising Rs. 1 lacs fee of
Rs.100/x for each
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conflrmed":by the Appellate Commlssmner would have to be pre-deposited,
prov1ded that.the pre dep08|t amount shall not exceed Rs. 10 Crores. It may be

'termlned upder Section 11 D;
Sh us Cenvat Credit taken;

payment of 10%'.of the duty demand%gw- 2
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F.No. GAPPL/COM/STP/3237/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Shashikant Ramanlal Vaghela, Rachna
Corporation, B-102, Nilkant-2, Near Saurabh Society, Navrangpura, Ahmedabad — 380009
(hereinafter referred to as “the appellant®)  against  Order-in-Original  No.
CGST/WTO07/RAJ/114/2022-23 dated 11.05.2022 (hereinafier referred to as “the impugned
order”) passed by the Deptliy Commissioner, CGST Division-VII, Ahmedabad North

(hereinafier referred to as “the adjudicating authority™).

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.
AAUPV9I766G. On scrutiny of the data received from the Central Board of Direct Taxes
(CBDT) for the Financial Year 2014-15, it was noticed that the appellant had earned an
income of Rs. 24,66,304/- during the FY 2014-15, which ‘was reflected under the heads “Sales
/ Gross Receipts from Services (Value from ITR)” or “Total amount paid / credited under
Section 194C, 1941, 194H, 194] (Value from Form 26AS5)” filed with the Income Tax
department. Accordingly, it appeared that the dppellant had earned the said substantial income
by way of providing taxable services but had neither obtained Service Tax registration nor
paid the applicable service tax thereon. The appellant were called upon to submit relevant
doc.umenls for assessment for the said period. However, thve appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/AR-I/Div-
VII/A’bad-North/83/Shashikant/20-21 dated 27.09.2020 demanding Service Tax amounting
to Rs. 3,04,835/- for the period FY 2014-15, under proviso to Sub-Section (1) of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 77(1)(a), Section 77(1)(c),
Section 77(2) and Section 78 of the Finance Act, 1994. The SCN also proposed recovery of
un-quantified amount of Service Tax for the period FY 2015-16 to FY 2017-18 (up to Jun-
7).

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 3,04,835/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period from FY 2014-15. Further (i)

Penalty of Rs. 3,04,835/- was also imposed on the appellant under Section 78 of the Finance '

Act, 1994; (ii) Penalty of Rs. 10,000

and Section 77(1)(c) of the Financ

sed on the appellant under Section 77(1)(a)
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Penalty of Rs. 10,000/- was imposed
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FNO: GAPPLILUIVIS TP/ 3237 2U23-Appeal

on the appellant under Section 77(2) of the Finance Act, 1994 for not submitting documents

to department when called for.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the
appellant have preferred the present appeal on 24.05.2023 along with an application for

-condonation of delay.

4, On going through the appeal memorandum, 1 ﬁncil that the impugl'mecl order was issued
on 11.05.2022 and the same was received by the appellant on 14.05.2022. The present appeal,
in terms of Section 85 of the Finance Act, 1994, was filed on 24.05.2023, i.e. 315 days lale
from the last date of filing the appeal. The appellant in their application of condonation of
delay inter alia stated that the appeal not filed in due time limit as the appellant underwent a |
bypass surgery on 09.04.2022 and discharged from the hospital on 13.04.2022. le was
prescribed a complete bedrest for about 2 to 3 months by the doctor, thel'e'lbrc; he shifted o
his village and returned back to Ahmedabad on 30.01.2023. The appellant was not aware of
the order received and.he neither received any information about the order from family
members. On receiving the notice dated 28.03.2023 regarding recovery of service tax. he
came know about the order dated 11.05.2022. Thereafter he consulted the consultant for filing

of service tax appeal and the samé was {iled on 24.05.2023.

5. Personal hearing in the case was held on 07.07.2023. Shri Dhiraj Patel, Chartered
Accountant, appeared on behalf of the appellant for personal hearing. He reiterated
submissions made in application of condonation of delay. He requested to condone the delay

of 315 days on account of-medical reasons for which evidence is enclosed.

5.1 It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the
appeal should be filed within a period of 2 months from the date of receipt of the decision or
order passed by the adjudicating authority. Further, under the proviso appended to sub-section
(3A) of Section 85 of the Act, the Commissioner'('Appeals) is empowered to condone the
~ delay or to allow the filing of an appeal within a further petiod of one month thereafler, if he
is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

“SECTION 85. Appeals to the Commissioner of Central Excise (Appeals).—

(1) Any person aggrieved by any decision or order passed by an adjudicating authorily

subordinate to the Principal Comnzissione:q{oic\em:al Excise or Commissioner of

Central Excise may appeal (o the Commissi e, of @efteal Excise (Appeals).
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5.2

F.No. GAPPL/COM/STP/3237/2023-Appeal

(2) Every appeal shall be in ihe prescribed form and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months Jrom the date of receipt of the
decision or order of such adjudicating authoriry, relating to service tax, - interest or
penally under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent of the President:

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that
the appellunt was prevented by sufficient cause Jrom presenting the appeal within the
aforesaid period of three months, allow it to be presented within a Jurther period of three
months. )

(34) An appeal shall be presented within two months Jirom the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating fo service tax, interest or penalty
under this Chapter :

Provided that the Commissioner of Ceniral Excise (Appeals) may, if he is satisfied thar
the appellant was prevented by sufficient cause fiom presenting the appeal within the
aforesaid period of two months, allow it 1o be presented within a Jurther period of one
month.” :

I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 14.05.2022 and the appellant were required to file the
appeal on or before 14.07.2022. However, the appeal was filed on 24.05.2023, i.e. 315 days
late from the last date of filing the appeal, which is beyond the period of one month which the
Commissioner(Appeals) may condone. Therefore, | reject the said appe;al considering Section
85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the

condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds

limitation.
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The appeal filed by the appellant stands disposed of in, above terms.

N - ,\,3
(Shiv Pral’a Singh)
Commissioner (Appeals)

Attestec . , ' Date : | L’{},"\}

(R. C. Mal \yar) :’:%E;Zf’_
Superintendent(Appeals),
CGST, Ahmedabad
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To,

M/s. Shasﬁikant Ramanlal Vaghela, Appellant
Rachna Corporation, B-102, Nilkant-2,

Near Saurabh Society, Navrangpura,

Ahmedabad - 380009

The Deputy Commissioner, Respondent
CGST Division-VII,
Ahmedabad North

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Deputy Commissioner, CGST Division-VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

ST Guard File

6) PA file

(for uploading the O1A)
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